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UNDER WHAT CIRCUMSTANCES IS IT 
PROPER TO COACH A WITNESS? 





We have been asked to state the limita- 
tions of the right of an attorney to coach a 
witness. The question is not without its 
importance, especially to young attorneys, 
and we offer the following as our views on 
the matter, which we hope may be helpful 
to some extent. 


The actual danger, as well as the dis- 
honor involved, in fabricating testimony, 
will always cause the advocate to lean 
backward in his search for testimony to 
win his case. Success in one case, by means 
that are dishonorable, reacts too severely 
upon the reputation of the lawyer to justify 
him in resorting to such means, even if no 
other considerations deter him. Mr. Chitty 
says: 


“Every honorable practitioner at all 
events will take care that no part of his 
client’s intercourse with the witness can 
have the least influence upon him to give 
his testimony otherwise than strictly ac- 
cording to the truth, and without evinc- 
ing the slightest partiality to either party. 
Indeed, in prudence and in policy, this is 
of the utmost importance to the client’s 
interests, because the least improper inter- 
ference with a witness might so disgust a 
jury as to induce them to find a verdict 
against a client, although law and justice, 
on the whole, be in his favor.” 


In the long run, confidence in one’s ability 
to win his case is of more importance than 
twisting testimony in one’s favor. Rufus 
Choate once said: “I care not how hard the 
case is—it may bristle with difficulties—if I 
feel that I am on the right side, that case I 
win.” 


There is a good deal in the confidence 
with which one goes into a case. If an 
advocate knows he is right and that no im- 
proper act of his in fabricating testimony 





is likely to bob up to cause him a single 
blush of confusion, this is in itself a splen- 
did equipment with which to enter upon 
the trial of a case. 

Some advocates are too careless about 
avoiding even the appearance of evil. This 
often causes them to be nervous and ex- 
cited in the trial of a case, especially when 
testimony is drifting toward improper or 
questionable acts on their part. Elliott, in 
Practice (p. 12), says: 
“Power and guilt are seldom allies. If the 
advocate has been guilty of a criminal or 
dishonorable act, it will much impair his 
power, for, like the thief who sees an 
officer ‘in every bush’, little things will ter- 
rify him, the fear of detection will unnerve 
him, and in the effort to shield himself he 
will lose sight of the important points of 
his cause.” 


his work on 


Aside from these considerations, which 
have to do with practices which are crim- 
inal or constitute a gross breach of propri- 
ety, an advocate not only has the right, but 
it is his duty, to coach his witnesses, in the 
proper sense of that term. It is impor- 
tant for him to know what his witnesses 
will testify to. This does not mear 
that he is to put words into the mouths of 
his witnesses, but that he has the right to 
be apprised of what his witnesses know 
about the case, and possibly to assist them 
in recalling facts which they may have for- 
gotten, or the importance of which they 
may not have appreciated. 

The duty of a lawyer not to manufacture 
evidence does not require him to suspect his 
own witnesses or even to cross examine 
them on the presumption that what they 
have told him is false. On the contrary, 
he has a right to presume that what his 
witnesses have said to him is the truth. His 
business is to present to the court his client’s 
side of the case; to cross-examine his cli- 
ent’s witnesses would only weaken the con- 
fidence which the client and the advocate 
should have in each other, and to that ex- 
tent hinder the proper presentation of his 


client’s case. It would not be improper, 
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however, for an advocate, who fears that 
his client may resort to some means of 
which he would not approve, to warn his 
client that he will not present evidence 
which he (the advocate) does not believe 
to be the truth.. When such a warning is 
given, if such a warning be necessary, the 
advocate is under no further responsibility 
to suspect the testimony of any of his wit- 
nesses. 


The importance of coaching a witness is 
appreciated by every careful advocate. He 
would be a very careless advocate who did 
not make some preliminary examination of 
his witnesses in order that he might not be 
surprised by their testimony at the trial. 
It is his duty, also, to inform his witnesses 
what facts are to be proved, and what facts 
are not relevant in the case. He should 
seek, also, to secure from his witnesses all 
the facts which have a bearing in the case, 
and indicate the proper order in which they 
should be related. 


In view of this proper aspect of the ad- 
vocate’s duty to coach his witness, the wit- 
ness should also be instructed how to avoid 
the cheap resort of some cross-examiners 
in seeking to discredit a witness by thun- 
dering at him the question whether or not 
he has consulted counsel on the other side 
before giving his testimony. Not a few 
witnesses become confused at such a ques- 
tion, almost believing they have committed 
a crime by seeing the counsel for.their side 
before giving testimony. They should be 
instructed to answer promptly, “Yes, sir, 
I called at the office of Mr. B., counsel for 
plaintiff. I did so at his request. He sent 
for me to learn what I knew about the 
case, and I told him what I am telling you.” 


Possibly the proper subjects of inquiry in 
coaching a witness can be summed up in the 
following ten rules. ‘Thus, it is proper for 
an advocate to advise a witness: 

To keep his temper. 

To be respectful to opposing counsel. 
To tell the truth accurately. 

To be respectful to the court. 


-— wo rw ee 





5. To be decorous in his dress and be- 
havior. 

6. To be slow to answer until he has un- 
derstood all questions. 

%. To answer briefly and concisely and 
not to answer more than is asked him. 

8. To state only what he knows and not 
what he “heard.” 

9. To give the exact words of a conver- 
sation when he is asked to repeat a con- 
versation. 

10. To state facts and not to express an 
opinion of the case or a theory of his own. 








NOTES OF IMPORTANT DECISIONS. 


MAY A TENANT RECOVER FOR A CON- 
TINUING TRESPASS EXISTING BEFORE 
HIS TENANCY COMMENCED?—tThe rule as 
to the right of the landlord or the tenant to 
sue for a trespass rests as a general rule on 
the further consideration, whether the tres- 
pass affects the inheritance or the user. But 
where the trespass was begun before the ten- 
ant’s estate was created there has been some 
confusion in the authorities, which the recent 
decision of the New York Court of Appeals in 
the case of Bauman vy. City of New York (61 
N. Y. L. J. 1385) should do much to clear up. 


In the Bauman case it appeared that the 
City of New York sunk two power-driven wells 
adjoining plaintiff’s property, extracting much 
of the moisture from plaintiff’s land, lowering 
the water table and interfering with the capil- 
lary flow of the moisture to such an extent as 
to make the land unprofitable for market gar- 
dening, to which use plaintiff had put the land. 


The right to take water for the use of the 
city of New York by power-driven pumps to 
the injury of adjoining owners was denied with- 
out discussion of the general rights of adjoin- 
ing owners to percolating waters. It was de- 
clared that a city must establish such an un- 
usual right by the exercise of its right of 
eminent domain. The main question was over 
the plaintiff’s right to sue in this case, plaintiff 
being the tenant and not the owner of the land. 


It appeared that the defendant had been 
operating these wells before plaintiff had 
rented the adjoining land and that, therefore, 
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whatever damage was done had been already 
done to the owner. The defendant called at- 
tention to the rule announced in the case of 
Sposato v. City of New York, 178 N. Y. 583, 
where a tenant was held not entitled to recover 
where it was alleged in his petition that as a 
result of defendant’s operation of the wells on 
adjoining land prior to plaintiff’s lease, the 
land had been dried up and rendered unfit for 
farming. The court, however, calls at- 
tention to the fact that in the present 
case the petition does not allege that the 
prior trespass of the defendant had injured the 
land, but that the continuing trespass of the 
defendant was injuring the land, a very im- 
portant distinction. On this point the court 
said. 


“A casual reading of the Sposato case might 
lead to a conclusion that a conflict of decision 
existed. Such, however, is not the case. In 
the Sposato case the plaintiff alleged that the 
land in its natural condition and before the 
time of the acts complained of (1885-1894) were 
well saturated with water; that by the act of 
the city two wells had been dried up and the 
soil on the land had by the abstraction of 
water become so thoroughly dried up that it 
was comparatively worthless for the raising of 
crops, and by reason of such diversion of water 
the plaintiff during the three years of his term 
of five years—which term had not expired— 
was deprived of his rightful use of the prem- 
ises. The complaint did not allege the injury 
to or loss of any crops on the land during his 
possession of the same, and upon the opening 
of the case at trial term the complaint was dis- 

. missed on motion of counsel for the city, who 
argued in this court that upon the complaint 
the injuries sought to be recovered for were 
permanent to the fee and thereby vested in the 
landlord. 


“The complaint in the case at bar, while not 
as specific in expression as might be desirable, 
nevertheless alleged injury to the possession 
of plaintiff in that it asserts that the soil was 
by reason of the abstraction of the water there- 
from made dry, rendering the same less pro- 
ductive and profitable for garden purposes 
than before the wells were put in operation, 
which caused a depreciation in the usable 
value of the premises, and in substance the 
trial justice so found, and, as a basis for dam- 
ages, found the diminution in the usable value 
of the land caused by the abstraction of water 
therefrom.” 


The court sustained a verdict which allowed 
the plaintiff damages to the extent of $200 per 
acre per year for seven years. Defendant con- 
tended that plaintiff should not recover more 
than his rent, which in this case would have 
been nil, since plaintiff was a mere tenant 
at will of his wife. The court held that the 
measure of damages in such cases was the 
“usable value” and that “evidence tending to 





show the nature of the soil, the character and 
extent of the use made of the lands, the nature 
of the business conducted thereon when in their 
normal or usual condition, as to surface or sub- 
terranean waters, and when deprived thereof, 
was competent as proving or tending to prove 
usable value,” and that “from such facts the 
court or a jury would be enabled to determine 
whether and to what extent the rental or usable 
value of the land, as affected by the diversion 
of the water, had been substantially injured.” 








THE SUSAN B. ANTHONY AMEND- 
MENT.—EFFECT OF ITS RATIFI- 
CATION ON THE RIGHTS OF THE 
STATES TO REGULATE AND CON- 
TROL SUFFRAGE AND ELEC- 
TIONS. 


The submission of the proposed women’s 
suffrage amendment to the Federal Consti- 
tution has already provoked a storm of 
controversy and discussion as to the effect 
its ratification will have on the rights of the 
States to regulate and control suffrage and 
elections. 


We shall here undertake to examine and 
ascertain from the provisions of the Fed- 
eral Constitution and their construction by 
the Supreme Court of the United States 
the effect the proposed amendment will 
have on the power of the States to regulate 
and control the qualifications of voters and 
elections as provided by their separate Con- 
stitutions, or whether the enforcement of 
the proposed amendment will transfer to 
the Federal Government control of elec- 
tions. 


In order to reach a correct conclusion on 
the questions involved, it will be necessary 
first to ascertain the powers of the States 
as to suffrage at the time of the formation 
of the Constitution, and to determine what 
changes, if any, were made by the Consti- 
tution and its amendments. 

The Purpose and Effect of the 14th and 
15th Amendments.—As repeatedly declared 
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by the Supreme Court of the United States, 
and as shown by the debates in Congress 
during the period that its adoption was be- 
ing considered, the main purpose of the 
14th Amendment was to establish the cit- 
izenship of free negroes, which had been 
denied by the Dred Scott decision, and to 
make all blacks born or naturalized in the 
United States citizens of the United States, 
and to secure to them all of the civil rights 
that the superior race enjoyed. It did not 
confer the right to vote, but, on the con- 
trary, recognized the right of the States 
to deny the suffrage to the negro race on 
account of their race, or color, or previous 
condition of servitude. It provided, how- 
ever, that Congress could penalize any State 
so denying to the newly emancipated race, 
the right to vote, by reducing its represen- 
tation. 


It is true that the 14th Amendment pro- 
vides that no State shall make or enforce 
any law which shall abridge the privileges 
or immunities of citizens of the United 
States, but the Supreme Court of the Unit- 


ed States years ago declared that the right 
_ of suffrage is not one of the necessary 
privileges of a citizen of the United States.’ 


While, as has been shown, the 14th 
Amendment recognized the power of the 
State to deny to the negro the right to 
vote on account of his race, the 15th Amend- 
ment nullified that power by providing “The 
right of citizens of the United States to 
vote shall not be denied or abridged by the 
United States or by any State on account 
of race, or color, or previous condition of 
servitude.” The adoption then of the 15th 
Amendment, withdrew from the States the 
right which the 14th Amendment had rec- 
ognized, to deny the right to vote to the 
negro race on account of race, or color, or 
previous condition of servitude. On the 
contrary, it prohibited in unequivocal terms 
any State, or the United States, from 
abridging or denying to any citizen of the 
United States the right to vote on account 


(1) See Minor v. Hapersett, 21 Wallace 162. 





of race, or color, and by its inherent power 
made null and void any State Constitu- 
tion or law which contravened its com- 
mand. After its passage no State any 
longer had the option to deny the right to 
the negro to vote on account of race and 
accept the penalty which the 14th Amend- 
ment provided. The power of Congress to 
reduce representation as a punishment to the 
State that denied suffrage to the negro 
could no longer be exercised for the simple 
reason that no State could deny the right 
to vote to the negro on account of his race 
—such denial, if attempted, being nullified 
by the express command of the 15th 
Amendment. If, therefore, a State passed 
a law which denied or abridged the right 
of the negro to vote on account of race, 
such law would be void by the operation of 
the 15th Amendment, and hence Congress 
could not punish a State by reducing its 
representation for passing a void law. 


The general impression prevails among 
the people that the 15th Amendment con- 
ferred on- the negro the right to vote, but, 
Chief Justice White in the most recent 
adjudication on the subject, declared that 
“Beyond doubt the Amendment does 
not take away from the State govern- 
ments in a general sense, the power over 
suffrage, which has belonged to them from 
the beginning, and without the possession 
of which power the whole fabric upon 
which the division of State and National 
authority under the Constitution and the 
organism of both governments rests, would 
be without support, and both the authority 
of the Nation and the State would fall to 
the ground. In fact, the very command of 
the Amendment recognized the possession 
of the general power by the State, since the 
amendment seeks to regulate its ex- 
ercise as to the particular subject with 
which it deals.* As Chief Justice 
White points out with such unanswer- 
able logic we need not look beyond 
the amendment itself to prove that in a 


(2) Guinn & Beal v. U. S., 103 U. S. 147. 
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general sense it does not take away from 


-the State governments the power over suf- 


frage which has belonged to them from the 
beginning. The States could not deny a 
right which was not within their power to 
grant. As Chief Justice White says, the 
very command of the amendment is itself 
a recognition of the possession of the pow- 
er by the State to withhold or grant the 
suffrage as they might elect. As he further 
declares, “But it is equally beyond the pos- 
sibility of question, that the amendment in 
express terms restricts the power of the 
United States and the States to abridge or 
deny the right of the citizen of the United 
States to vote on account of race, color or 
previous condition of servitude.” The re- 
striction, he says, is coincident with the 
power, and prevents its exercise in disre- 
gard of the command of the amendment, 
In other words, the amendment says, we 
admit you have the power, but hereafter 
we prohibit you from exercising it in dis- 
regard of our command. 


And, continuing his discussion of the sub- 
ject, Chief Justice White, speaking for the 
Court, says, “But while this is true, that the 
restriction is coincident with the power, 
it is true also that the amendment does not 
change, modify or deprive the States of 
their full power as to suffrage, except, of 
course, as to the subject with which the 
amendment deals, and to the extent that 
obedience to its command is necessary. 
Thus the authority over the suffrage which 
the States possess, and the limitations which 
the amendment imposes, are co-ordinate, 
and one may not destroy the other without 
bringing about the destruction of both.”* 
So the doctrine which the Supreme Court 
has repeatedly declared in previous deci- 
sions that the 15th amendment does not 
confer the right of suffrage upon anyone, 
but only prevents the States, or the United 
States, giving preference in this particular 
to one citizen of the United States over 


(3) Guinn & Beal v. U. S., supra; Pope v. 
Williams, 193 U. S. 625. 











another, on account of race, color, or pre- 
vious condition of servitude, is reaffirmed 
by this, the fullest and most authoritative 
recent adjudication on the subject. Hence 
it is now settled beyond the possibility of 
question, that the amendment in its general 
sense does not take away from the State 
Governments the power over suffrage, and 
the full and complete power which the 
States possess over the subject is only 
limited to the extent that the right to vote 
shall not be abridged or denied on account 
of race, color, or previous condition of 
servitude. 


The Susan B. Anthony Amendment.— 
The proposed amendment provides as fol- 
lows: “Section 1. The right of citizens of 
the United States to vote shall not be denied 
or abridged by the United States or by any 
State on account of sex. Section 2. Con- 
gress shall have power to enforce this ar- 
ticle by appropriate legislation.” It will 
thus be seen that the amendment uses the 
identical language found in the 15th 
Amendment, substituting merely for the 
words “On account of race, or color, or 
previous condition of servitude,” the 
words “On account of sex.” Add the 
words “on account of sex” after the last 
words of the 15th Amendment, and the 
two amendments could be considered as 
one. 


Does the Anthony amendment, if rati- 
fied, give to women the right of suffrage? 
The same question was asked as to the 15th 
Amendment; and the same answer of the 
Supreme Court that it did not in its true 
sense give to the negroes the right of suf- 
frage, would be the answer now, as to the 
Anthony amendment. It must be remem- 
bered that at the time of the passage of the 
15th Amendment most of the State Con- 
stitutions confined the right to vote to male 
white citizens. The 15th Amendment did 
not, therefore, in express terms confer on 
the negro the right to vote. It simply 
commands the States, or the United States, 
not to deny to the negro the right to vote 
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on account of race, or color, just as the 
amendment under consideration commands 
the States or the United States not to deny 
the right to vote on account of sex. Neith- 
er of the two amendments in express words 
confer the right to vote, because the right 
to vote comes from the States and not the 
United States; but, as declared by the Su- 
preme Court of the United States, its pro- 
hibition of its denial or abridgment on ac- 
count of race or sex might measureably 
have that effect. As Chief Justice White 
in Guinn & Beal v. United States, supra, de- 
clared, “While in the true sense, therefore, 
the amendment gives no right of suffrage, it 
was long ago recognized that in operation 
its prohibition might measurably have that 
effect ; that is to say, that as the command 
of the amendment was self-executing, and 
reached without legislative action the con- 
ditions of discrimination against which it 
was aimed, the result might arise that as a 
consequence of the striking down of a dis- 
criminating clause, a right of suffrage would 


be enjoyed by reason of the generic charac- . 


ter of the provision which would remain 
after the discriminating word was stricken 
out.” 


Applying the same reasoning to the pro- 
posed amendment, it could be said that at 
the time of its submission or adoption many 
of the State Constitutions conferred the 
right of suffrage only on male citizens, but 
by its inherent power, if adopted, it will 
strike from every State Constitution the 
discriminating word “male,” and, therefore, 
all citizens of the United States will come 
under the generic grant of suffrage made 
by the States. As women are citizens of 
the United States, and as the amendment, 
when adopted, will by its inherent power 
strike out the discriminating word “male” 
from every State Constitution, and without 
further legislation by the States or by the 
Congress, every State Constitution would 
grant the suffrage to all citizens of the 
United States. The qualifications for suf- 


frage made by the several States would re- 
main unaltered and unaffected to the same 








extent as if the 14th and 15th and 19th 
Amendments had not been adopted, pro- 
vided there was no abridgment or denial 
of the suffrage on account of race, or color, 
or previous condition of servitude or, on ac- 
count of sex. It follows, therefore, that 
immediately upon the adoption of the 19th 
Amendment the word “male” being stricken 
out of every State Constitution, ex proprio 
vigore, of the amendment, women would be 
entitled to vote subject to all of the qual- 
ifications provided by the Constitution and 
laws of the several States. 


The Power of Congress to Enforce the 
Amendment.—The same grant of power as 
to the enforcement of the amendment is 
given to Congress as provided in the 15th 
Amendment. That power does not extend 
to fixing the qualifications of voters—a pow- 
er alone vested in the States and never dele- 
gated to the Federal Government. The 
whole control over suffrage, and the pow- 
er to regulate its exercise would be still 
left with and retained by the several States, 
with the restriction that they must not deny 
or abridge it on account of race, or color, 
or previous condition of servitude, or sex.* 
To use the language of Chief Justice White 
in Guinn & Beal v. U. S., supra, in reference 
to the 15th Amendment, which unquestion- 
ably also would apply to the 19th Amend- 
ment, if adopted, “The amendment would 
not change, modify or deprive the States of 
their full power as to suffrage except, of 
course, as to the subject with which the 
amendment deals, and to the extent that 
obedience to its commands is necessary.” 


Poll Tax.—Assuming then that if the 
19th Amendment is ratified that it does ex 
proprio vigore annul the discriminating 
word male now found in the Alabama and 
other State constitutions, and substantially 
confers on women the right to vote subject 
to the same qualifications that apply to male 
citizens, an interesting question arises as to 
whether women must pay poll taxes before 
they can register and vote. 


(4) See Pope v. Williams, 193 U. S. 629. 
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Section 178 of the State Constitution pro- 
vides that in order to entitle a person to 
vote at any election by the people among 
other things that “he shall have paid on or 
before the 1st day of February next pre- 
ceding the date of the election at which 
he offers to vote, all poll taxes due by him 
for the year 1901 and each subsequent 
year.” 


Section 2074 of the Code provides that 
a poll tax to be applied exclusively in aid 
of the public schools shall be collected from 
every male inhabitant in this state over 
the age of twenty-one and under the age 
of forty-five years. 


Now, as far as male citizens are con- 
cerned, the payment of the poll tax by 
those within the prescribed ages for 1901, 
and for every subsequent year, on or be- 
fore the 1st of February preceding an elec- 
tion, is a prerequisite for the right to vote. 
Does this section apply to women in event 
the 19th Amendment is adopted? 
express provisions the liability for payment 
of a poll tax applies only to male inhabit- 
ants unless the 19th Amendment, when 
adopted, would have the effect of removing 
from the statute the word “male.” This 
unquestionably would be its effect as far 
as the provisions of the Constitution of the 
State are concerned, but it would not ap- 
pear to modify or change or amend the 
statute. This being true, in the event of 
the adoption of the amendment, women, 
both black and white, could vote, without 
the payment of the poll tax. This would 
result in a discrimination to which the male 
citizens of the State would strenuously ob- 
ject, and would overthrow one of the most 
important restrictions on voting which the 
framers of the Constitution intended to se- 
cure. The payment of the poll tax so far 
in advance of the election and its cumula- 
tive provisions has resulted in restricting 
the exercise of the elective franchise by 
the negro citizen more than any other pro- 
vision of the State Constitution. While 
the requirement does not discriminate 
against the negro on account of race, yet 


3y its 





its practical operation does close to him the 
voting booth more effectually than any 
other provision of the State Constitution. 


Occupation a Prerequisite to the Right 
to Vote-——Another provision of the Ala- 
bama Constitution found in Section 181, 
which establishes the permanent plan for 
the qualification for suffrage, provides that 
a citizen seeking to vote “must have worked 
or been regularly engaged in some lawful 
employment, business or occupation, trade 
or calling, for the greater part of the twelve 
months next preceding the time they offer 
to register.” It is assumed that women 
who have been engaged in housekeeping for 
the greater part of twelve months preced- 
ing their offer to register, in the event the 
Anthony Amendment is adopted, would be 
qualified under this provision, as house- 
keeping would clearly seem to be an occu- 
pation or employment. But it would ap- 
pear that those women who were not en- 
gaged in housekeeping, or some other bus- 
iness or employment, would be denied the 
right to register or vote in Alabama. Cer- 
tainly those women whose chief or only 
occupation is chasing the elusive god of 
pleasure, in all the forms of amusement and 
recreation of modern society, the society 
belles or leaders of fashion, whose hands 
were not hardened by toil, would find the 
doors of suffrage closed, only to be opened 
when they abandon their lives of leisure 
or idleness and secure some occupation or 
employment. 

The Power of Congress to Regulate 
Elections—This power is vested in Con- 
gress by the provisions of Article 1, Sec- 
tion 4 of the Constitution, and which is in 
the following language: “The times, places, 
and manner of holding elections for Sen- 
ators and Representatives, shall be pre- 
scribed in each State by the Legislature 
thereof; but the Congress may at any time 
make or alter such regulations, except as to 
the places of choosing Senators.” It is ev- 
ident, therefore, that unless Congress inter- 
feres, the regulations of the election may be 
made wholly by the State, but by the very 
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terms of this Section, “Congress may at any 
time by law make or alter such regulations.” 


In construing this section of the Consti- 
tution, the Supreme Court of the United 
States has established the following propo- 
sitions: ist. There is no declaration by 
the Constitution that the regulation of elec- 
tion shall be made either wholly by the 
State legislatures or wholly by Congress, 
but until Congress interferes the State reg- 
ulations control. 2nd. If Congress does 
interfere it may either make the regula- 
tians, or it may alter them. If it merely al- 
ters or modifies the regulations, and there 
is any repugnance between the State regu- 
lations and those altered by Congress, the 
alterations made by Congress control—its 
power over the subject being paramount. 
3rd. And this power to make or alter reg- 
ulations of the elections can be exercised 
as and when Congress sees fit to exercise 
it. If there is any conflict with State reg- 
ulations and regulations made by Congress, 
those made by Congress supersede them. 
4th. Congress can, in its discretion, alter 
or modify, add to or subtract from, the 
regulations of the elections made by the 
States. The regulations made by Congress 
would take the place of those made by the 
States, so far only as they may be contrary, 
or repugnant. If consistent with the State 
regulations, both would stand. There could 
be no clashing of jurisdiction, because the 
regulations made by Congress would be 
paramount, and if they conflict with State 
regulations, to the extent of the conflict, 
they supersede the State regulations, which 
cease to be operative. 5th. The regula- 
tions of Congress being Constitutionally 
paramount, the duties imposed thereby up- 
on the officers of the United States, so far 
as they have respect to the same matters, 
must necessarily be paramount, and such 
Federal officers and agents have the requi- 
site authority. to act without obstruction or 
interference from the officers of the State. 
Thus, although Congress has no power to 
prescribe the qualifications of electors, the 
right to vote for members of Congress and 





for United States Senators, is fundamen- 
tally based upon the Constitution, and was 
not intended to be left within the exclusive 
control of the States. It is therefore evi- 
dent that Congress has paramount and plen- 
ary power to make laws for the regulation 
of elections in the states for Senators and 
Representatives in Congress, that it can 
make laws to prevent fraud and violence 
at elections, and provide for the presence 
of officers and agents to carry its regulations 
into effect. It may, if it sees fit, assume the 
entire control and regulation of the election 
of Representatives and Senators. It could 
appoint places for holding the polls, the 
times of voting, and the officers for holding 
the elections. It could require the regu- 
lations of the duties to be performed, the 
custody of the ballots, the mode of ascer- 
taining the result, “and every other matter 
relating to the subject.” It can provide 
for keeping the peace at such elections, and 
by arresting and punishing those guilty of 
breaking it. 


It has been held that the power of Con- 
gress to interfere for the protection of vot- 
ers at Federal elections existed before the 
adoption of the 14th Amendment. But it 
has never been claimed that the power of 
Congress to regulate elections conferred 
on it authority to prescribe the qualifica- 
tion of voters. On the contrary, Section 2 
of Article 1 of the Constitution expressly 
provides that the electors in each State who 
vote for Senators and Representatives, shall 
have the qualifications requisite for electors 
of the most numerous branch of the State 
legislature. The Supreme Court of the 
United States has repeatedly declared that 
the Constitution of the United States itself 
has adopted as qualifications of electors for 
members of Congress those prescribed by 
the States for electors for the most numer- 
ous branch of the State legislature, and the 
same provision now applies as to the quali- 
fication for electors for members of the 
Senate. Hence, no one can successfully 
contend that the Congress of the United 
States has any power to interfere with the 
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exclusive right of the State to prescribe the 
qualifications of its electors, so long as 
such qualifications do not discriminate 
against the exercise of the right of suffrage 
on account of race, color or previous con- 
dition of servitude, or on account of sex, 
in the event the 19th Amendment is adopt- 
ed. 


No man can vote in the Federal elections 
unless he is entitled to vote in the State, 
says the Supreme Court in Pope v. Wil- 
liams, supra. And Mr. Justice Peckham, 
speaking for the Court in that case, said: 
“The right of the State to legislate upon 
the subject of the elective franchise as to 
it may seem good, subject to the condition 
that the right to vote shall not be abridged 
or denied on account of race, is unassaila- 
ble.” Yet, while it is true that Congress 
could not fix the qualifications of voters 
under its authority to regulate elections, 
it could through its officers and agents ex- 
ercise a supervisory power over the subject. 


Under the authority conferred by Sec- 
tion 2 of the 15th Amendment Congress 
has heretofore undertaken to permit those 
who are entitled to register under the State 
laws, and who have been wrongfully de- 
nied that right on account of race, to be 
allowed to vote; and has also undertaken to 
punish any State official who, in violation 
of the laws of the State, denied the right 
of registration. The 3rd Section of the 
Act of May 31, of the act is to the effect 
that whenever by or under the Constitu- 
tion of any State any act is or shall be re- 
quired to be done by any citizen as a pre- 
requisite to qualify or entitle him to vote, 
the offer of such citizen to perform the act 
required to be done shall, if it fail, be car- 
ried into execution by reason of the wrong- 
ful act or omission, as aforesaid, of the 
person or officer charged with the duty of 
receiving or permitting such performance 
or offer to perform the action thereon, 
shall be deemed and held as a performance 
of such act; the person so offering and fail- 
ing, as aforesaid, and being otherwise qual- 
ified, shall be entitled to vote in the same 








manner and to the same extent as if he had 
in fact performed such act. The act fur- 
ther provides that any judge, inspector, 
or other officer of election whose duty it 
is to receive, count or give effect to the 
vote of any such citizen, who shall wrong- 
fully refuse or omit to receive, count, etc., 
the vote of such citizen upon the presen- 
tation by him of his affidavit stating such 
offer, etc., shall for every such offense for- 
feit and pay the sum of $500.00, and be 
guilty of a misdemeanor and fined, etc. 


Under the Constitution of Alabama the 
Act of registration is a prerequisite to 
qualify or entitle any citizen to vote, and 
hence, by the provision of the section quot- 
ed, if a citizen who is otherwise qualified 
is denied registration, his offer to register 
shall be held as a performance in law of 
such registration, and he shall thereupon be 
entitled to vote, and any judge, or inspector, 
or other officer of election who shall wrong- 
fully refuse to receive and count such vote 
upon a presentation of the affidavit re- 
quired, is subject to pay $500.00, as well 
as liable for criminal prosecution. | Was 
such a statute as that quoted, appropriate 
legislation to enforce the provisions of the 
15th Amendment. In answering the ques- 
tion in the case of the United States v. 
Reece,® the Supreme Court of the United 
States, speaking through Chief Jus- 
tice Waite, declared that while it could 
not be contended that the 15th Amendment 
confers authority to impose penalties for 
every wrongful refusal to receive the vote 
of a qualified elector at a State election, 
yet when such wrongful refusal is because 
of race, or color, or previous condition of 
servitude, Congress can interfere and pro- 
vide for its punishment. They accordingly 
held that the 3rd Section of the law we 
have quoted could not be sustained, not be- 
cause of a lack of authority on the part 
of Congress to enact it, but because it failed 
in express terms to limit the offense of the 
inspector of elections for which the punish- 


(5) 92 U. S. 218. 
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ment is provided to a wrongful discrimina- 
tion on account of race. Moreover, they 
held that that law was expressed in lan- 
guage which was too general, too uncer- 
tain, and too liable to deceive the common 
mind. We have quoted this statute at 
length, and the decision sustaining its con- 
stitutionality, because it seems to clearly 


establish the proposition that when- 
ever by the action of registrars in 
Alabama or other Southern States 


negroes who are otherwise qualified are 
arbitrarily denied the right to register, Con- 
gress has power under the 2nd Section of 
the 15th Amendment by a proper statute to 
make the offer to register equivalent to ac- 
tual registration, if the negro so offering is 
otherwise qualified, and the denial of regis- 
tration is on account of his race or color. 


No one can deny that both the 15th and 
the proposed Amendment abridges one of 
the functions most essential to the exist- 
ence of the states,—the right to deter- 
mine for itself who shall constitute its 
electorate. It was even contended with 
some force that any invasion of tha: right 
was beyond the power of amendment con- 
ferred upon three-fourths of the states by 
the people in the adoption of the Consti- 
tution. But however that may be, the 
recent amendments to the Federal’ Con- 
stitution and the one now proposed would 
seem to inaugurate a new constitutional 
policy,—of states cheerfully surrendering 
and transferring to the Federal Govern- 
ment part of those important reserved 
rights which formerly were so jealously 
guarded and defended as essential] to “an 
indestructible Union composed of indes- 
tructible states.” 

Does this and other recent amendments 
to the Federal Constitution forecast a 
well established policy on the part of the 
states to surrender and transfer to the 
Federal Government the larger part of 
those reserved rights upon which their 
sovereignty rests, and to create at Wash- 
ington a consolidated government, exer- 
cising the functions heretofore considered 





as local in character, and the preservation 
of which by the states was heretofore con- 
sidered as necessary to the perpetuity of 
our beautiful Federal system. Those who 


are advocating such a policy of consolida- . 


tion should remember that there is one 
fact that stands out in bold relief in the 
governmental history of the world,—the 
fact that “Central power is not vitaliz- 
ing,” and that to strip the states of their 
power to regulate their own electorate, 
and to manage their own local affairs, and 
to transfer them to the Federal Govern- 
ment, would be “a fatal blow to their 
economic and political growth, and would 
be but the forerunner of their slow de- 
cay and disintegration.” ‘The lessons of 
history teach us that those governments 
which have longest endured, and longest 
enjoyed the blessings of free institutions, 
are the governments which have most 
sacredly preserved the principles of local 
self-government, the most cherished pos- 
session of the English speaking races. 


Even though it be conceded that the 
mass of women of the country by their 
splendid services during the recent war 
have demonstrated their capacity for the 
exercise of the suffrage, and that its pos- 
session would tend to elevate the tone of 
our political life and secures many needed 
reforms, yet these blessings and reforms 
could all be secured by the action of the 
individual states. No one can deny, how- 
ever, that the adoption of the proposed 
amendment will but intensify the difficul- 
ties of the solution of the racial problem 
in the South, and threaten our future with 
perils it would be folly for us to ignore. 

If woman suffrage is authorized by the 
Constitution of the state, the majority of 
the people can at any time strike out the 
provision by a process not more formid- 
able than repealing a legislative enact- 
ment. Imbed such a provision in the Con- 
stitution of the United States and it will 
be practically impossible for the people 
of the United States to modify or repeal 
it. However mistaken the policy may be 
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discovered by actual experience to be, it 
will, by the adoption of the amendment, 
be so riveted down in the Constitution as 
to be hereafter practically unchangeable. 

But aside from the evils or blessings which 
might follow the adoption of the amend- 
ment, it Cannot be denied that both the 
15th and 19th Amendments abridge one 
of the functions most essential to the ex- 
istence of the states, by denying the plen- 
ary power they formerly possessed to 
prescribe who shall vote, and to that ex- 
tent lessens their sovereignty, and increases 
the power of the Federal Government at 
their expense. 

It is utterly impossible that any state 
can be sovereign which does not entirely 
control its own laws with regard to suf- 
frage. Nor does it make the slightest dif- 
ference that this surrender of its powers 
is voluntary. As declared by the Supreme 
Court of the United States, each state is 
endowed with all of the functions essen- 
tial to separate and independent exist- 
ence; and there can be no independent 
state while the right of suffrage is con- 
trolled by an external power. 

The wise men who framed the Con- 
stitution of the United States never un- 
dertook to interfere in the slightest de- 
gree with the exclusive right of the states 
to control their own suffrage and elec- 
tions. Even Alexander Hamilton, who 
was a leader of the centralizing tenden- 
cies of his day, declared in the Federalist: 
“Suppose an article had been introduced 
into the Constitution empowering the 
United States to regulate the elections for 
the particular states, would any man have 
hesitated to condemn it both as an un- 
warrantable transposition of power, and 
as a premeditated engine for the destruc- 


‘tion of state governments?” Should not 


both the 18th and the proposed 19th 
Amendments be condemned in the lan- 
guage of Hamilton as an unwarrantable 
transposition of power, and as a pre- 
meditated engine for the destruction of 
state governments? 





In determining whether the proposed 
amendment should be ratified or rejected, 
the country should not be influenced by 
political considerations, or yield to the 
specious plea of a selfish expediency. 
The sacrifice of principle, the overthrow 
of the nice balance between state and 
Federal power so wisely adjusted by the 
framers of the Constitution, and the seri- 
ous evils which will follow the practical 
surrender by the states of the right to 
control their suffrage and elections would 
be rather a costly price to pay for po- 
litical power. Whenever the states are 
willing to surrender and transfer to the 
Federal Government their essential re- 
served rights in consideration of tempor- 
ary political power and patronage, the 
power to amend the Constitution instead 
of being a method of correcting admitted 
evils or securing necessary changes will 
become the most powerful instrument yet 
devised for the destruction of our dual 
system of government. The states have 
plenary power to grant to women the 
right of suffrage, and hence the amend- 
ment is unnecessary, and an amendment 
which is unnecessary is unwise, useless, 
and harmful. 

Emmet O’NEAL. 

Birmingham, Ala. 








BREACH OF MARRIAGE PROMISE— 
KNOWLEDGE OF PROMISEE. 





ASHLEY v. DALTON. 





Supreme Court of Mississippi, Division B. 
May 5, 1919. 


81 So. 488. 








The fact that promisor was already married 
at the time of making the promise is no de- 
fense to an action for breach of marriage prom- 
ise, where the fact of defendant promisor’s 
marriage was unknown ‘to the promisee. 





ETHRIDGE, J. The appellee filed a suit in 
the circuit court against the appellant for a 
breach of promise of marriage. The appellant 
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was a man of some 60 years of age who had 
accumulated a modest fortune, and a married 
man for many years, and at the time of the 
trial of the cause below was still a married 
man. He lived at Hazlehurst in Copiah county, 
and the appellee lived at Laurel in Jones 
county. Appellant had occasion to go to Laurel 
on business. The parties first met on the streets 
of Laurel, whereupon the appellant, seeing the 
appellee, remarked, “Gee, whiz! Some man has 
a good-looking wife; who is she?” It seems 
that the appellee at that time was also a mar- 
ried woman, but had a suit for divorce pending 
in the courts against her then husband. Ap- 
pellant followed her to a store, where she was 
running a small business, made her acquaint- 
ance, and made display of the fact that he was 
a man of means, and represented himself as a 
widower, and proceeded to pay court to the 
appellee. 


Both these people seem to have been birds 
of prey; the appellee preying for wealth and 
position, the appellant preying for beauty and 
pleasure. The sweet courtship proceeded apace, 
and a divorce was obtained by appellee in due 
course. If the matter had ended prior to the 
granting of the divorce to the appellee, this 
suit could not be maintained, but the appellant 
seems to have been too pleased with his ad- 
venture, and held out the glittering hues of 
hope to the delectable widow after the divorce 
was obtained. According to the appellee he 
told her after the divorce was granted that he 
was going to make her a good husband, and 
that he was a good provider, and “asked me 
would I rather live in Hazlehurst in town or 
in the country. He said he had a beautiful 
country home, and I told him I would rather 
live in the country, and he said, ‘I know you 
are a good woman, I can see that. I am going 
to give you plenty of good stock and plenty 
of nice things around your home, and all you 
will have to do is to ride over the fields in a 
buggy and look after the hands.’” He wrote 
her numerous letters, containing not only terms 
of endearment, but reports on his financial 
standing and business connection, which evi- 
dently were attractive to the grass widow. 
Finally some friend of the widow told her that 
the appellant was a married man and was 
making a fool of her. She seems not to have 
made any effort to find out whether he was 
married or not prior to that time, but took 
his word. 


(1) Appellant insists that inasmuch as he 
is already married he cannot be mulcted of 
his dollars for failure to marry again; that 





the promise was void and incapable of fulfill- 
ment, and therefore that the verdict of the 
jury in the court below was wrong. In 9 Cor- 
pus Juris, 325, it is stated: 


“The fact that the promisor was already mar- 
ried at the time of making the promises furn- 
ishes no defense to an action for a breach of 
promise, where this fact was unknown to the 
promisee.” 


A number of authorities were cited to sus- 
tain that statement, among which is the case 
of Waddell v. Wallace, 32 Okla. 140, 121 Pac. 
245, Ann. Cas. 1914A, p. 692, which case holds, 
in accordance with the text above set out, that 
where a woman in good faith enters into a 
marriage contract with a man, and he fails 
to fulfill his promise, she may maintain an 
action for damages against him for breach of 
promise, notwithstanding the fact that he was 
married to another woman at the time the 
contract was made, if such fact was unknown 
to the woman at the time of the engagement, 
and that as elements of damage she was en- 
titled to recover for mental anguish, mortifica- 
tion, humiliation, and loss of health resulting 
from such breach, in addition to actual pe- 
cuniary loss sustained thereby. 


We think that the law so announced is sound, 
and accords with the weight of authority. The 
cases are collected in a note to this case in 
the volume of Annotated Cases above cited, at 
page 695, and also in the note to the case of 
Wilson v. Carnley, 14 Ann. Cas. at page 162. 


(2) We are not impressed with the merits 
of the other contentions presented by appel- 
lant, and we think the instructions, taken as 
a whole, present the law of the case fairly, and 
that there was no error in admission of evi- 
dence as to the amount of property owned by 
the appellant, showing his wealth and stand- 
ing, nor was it error to permit plaintiff's coun- 
sel to ask the appellant whether he had bought 
Liberty Bonds, because this was merely to show 
the character of property that appellant may 
have had, and to discover whether he had other 
property than that mentioned. 


It would perhaps be useless to offer sugges- 
tion or counsel to a man of the age of appel- 
lant, or to lay down any proposition that would 
carry caution to the mind of people of his age 
and class, especially when it comes from his 
junior in years if not in wisdom. Yet it might 
be proper to remind others of his type that he 
who would trip the light fantastic toe with 
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the terpsichorean maid must contribute coin 
to the man who extracts mystic music from the 
violin strings, or, in other words, that pleasure 
must be paid for with the coin of the realm; 
and to remind them of the truth expressed by 
a minor poet when he said: 


“When of ‘dough’ we get a batch, 

The women make us toe the scratch, 
And he who courts and does not wed, 
She will pull his leg in court instead.” 


Beware of the grass widow when her eyes 
beam love and the shades are down low. She 
hypnotizes the reason, and the soul escapes the 
prison bars of discretion, and ‘“‘you fioat airily 
on golden clouds to rosy lands of pleasure and 
joy.”’ Temporary bliss reigns supreme in the 
palace of love; but in the end it creates mourn- 
ful memories, heartache, remorse of conscience, 
and a burning desire to “blot out the past.” 

Affirmed. 


NOTE ig sent to Inquire into Competency of 
Party to Marry Barring Action for Breach of 
facies The instant case appears to us to be 
against the weight, if not universal concurrence, 
of authority. Thus, the statement of the facts 
shows that a “friend of the widow told her that 
the appellant was a married man and was making 
a fool of her,” and “she seems not to have made 
any effort to find out whether he was married 
or not prior to that time, but took his word.” 
The court says that the cases show “that where 
a woman in good faith enters into a marriage 
contract with a man and he fails to fulfill his 
promise, she may maintain an action for dam- 
ages against him for breach of promise, not- 
withstanding the fact that he was married to 
another woman at the time the contract was 
made, if such fact was unknown to the woman 
at the time of the engagement.” 

In the first place there should be no distinc- 
tion as to sexes in the right to bring an action 
for breach of promise. In the second place, only 
ignorance that is not blameworthy gives a right 
of action, and in the third place, if a promise is 
made by one in good faith, believing himself or 
herself unmarried at the time, refusal to carry 
out the promise on discovery of impediment 
should not subject to damages. 

In Waddell v. Wallace, 22 Okla. 140, 121 Pac. 
245, Ann. Cas. 1914-A, 692, it is said: “It seems 
to be the well-established doctrine of the courts, 
that where a marriage contract is entered into 
between two parties, one of whom is married 
at the time of the contract, and such fact is un- 
known and by the exercise of ordinary diligence 
(italics by this annotator) could not have been 
ascertained by the other party,” there is right of 
action by the party thus misled. 

In Davis v. Prior, 112 Fed. 274, 50 C. C. A. 
579, Adams, D. J., said: “We fully recognize the 
just and well-settled rule of law by which a 
man, even though married, and for that reason 
incapacitated from executing a contract of mar- 
riage to another, shall not escape liability for 
damages occasioned to a third party, if in point 





of fact she entered into the contract with him 
in ignorance of the fact that he had a living wife. 
* * * She must not only be ignorant of the fact 
that he is a married man, but she ought to have 
good reasons to believe that he is single. She 
certainly cannot rashly and without reason and 
contrary to all the suggestions of her own senses, 
and contrary to notorious and universal reputa- 
tion, close her eyes and declare she does not 
know and thereby entitle herself to maintain an 
action.” This case reversed Indian Territory 
Court of Appeals. 

In succession of Taylor, 39 La. Ann, 823, 2 
So. 581, it was said that good faith cannot be 
credited to a woman marrying a man whom she 
knew had been married and who was told a few 
days before the marriage that he had not been 
divorced, 

In Carter v. Rinker, 174 Fed. 882, reference is 
made to Davis v. Prior, supra, and it was said: 
“This case holds very properly that where at 
the time of making the promise both parties 
are aware or have reason to know, that one of 
them is under coverture, no action can be main- 
tained for the breach of such promise. No ac- 
tion can be predicated of such a compact contra 
mores. 

We are unable to cite any appropriate verse 
as the court has done to sustain its view, but we 
may suggest that, if the grass widow plaintiff 
negligently selected a bad batch of “dough,” her 
leg should have been pulled for the costs. 








ITEMS OF PROFESSIONAL 


INTEREST. 


RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION COM- 
MITTEE ON PROFESSIONAL ETHICS. 


QUESTION No. 173. 

War; Fees; Employment; Divorce—Reason- 
able charge for services to procure payment of 
allotment and war risk insurance to soldiers’ 
wives in case of domestic discord.—Not disap- 
proved.—A. A client of ours is the wife of an 
enlisted man who has not lived with her or 
done anything for her support for more than 
three years. A libel of divorce on the ground 
of desertion is now pending. She is supporting 
herself and her little boy by her own exertions. 
The mans now in the military service and is 
willing to nake an allotment to the boy, but 
nothing to the wife. Would it be proper to 
make a charge to her for services rendered in 
procuring such allotment? 

B. This case is somewhat similar to the 
other, except for the fact that there is no 
child, and the husband, who has enlisted in the 


service, refuses to make an allotment to his 
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wife and has made charges against her charac- 
ter before the military authorities. A divorce 
libel was brought, before he entered the service, 
on the ground of cruel and abusive treatment. 
No appearance was made by the enlisted man. 
The libel is now pending. In this case I have 
prepared affidavits, shall have to prepare 
others, and possibly a written agreement, or 
even go to Washington to procure an allotment. 
Would it be proper to make a charge in this 
case? 

C. My client in this case was a woman for 
whom I obtained a divorce. Her husband did 
not appear in the divorce proceedings. About 
a fortnight after the decree nisi was entered, 
the husband, who had enlisted in the service, 
died, having, as we understand it, war risk in- 
surance to the amount of ten thousand dollars. 
To whom this was payable we do not know, 
but we understand that he has no parents liv- 
ing. The next of kin would be his wife and 
one child. I already have been employed by 
my client to obtain this insurance. Is it proper 
to make a charge for services in this case? 


ANSWER No. 173. 

In the opinion of the committee, no principle 
of professional ethics is violated by a reason- 
able charge for professional services rendered 
under the circumstances stated. The commit- 
tee does not regard it as within its province 
to express an opinion as to whether patriotic 
or charitable impulses should induce an attor- 
ney to render such services gratuitously. 

The committee is informed that the Home 
Service Department of the American Red Cross 
renders similar service, in routine cases, with- 
out charge. 





QUESTION No. 177. 

Employment; Advertising; Solicitation; Fees 
—-Agreement with social club for special dis- 
count to its members from usual fees for legal 
services.—Disapproved.—iIn the opinion of the 
committee, is it proper for a lawyer, at the 
request of a social club, to agree with the club 
to grant a special discount from his fees to its 
members for any service which he may be call- 
ed upon to perform for them? 

There is to be no solicitation, but the name 
is to appear upon a list of other lawyers whom 
the club deems it proper to recommend, and 
upon application by any member for the rec- 
ommendation of an attorney, he will be in- 
formed that any chosen from such list would 
make a special concession from his fees to him, 
er members may in general be informed that 
any attorney they may select from the list 





would be willing to make a special allowance 
from his fees. 
ANSWER No. 177. 

In the opinion of the committee, the question 
presents no excuse for the arrangement. It is 
ef the opinion that the arrangement should be 
condemned as a method for the systematic 
solicitation of professional employment for the 
lawyer. 











HUMOR OF THE LAW. 





“Tootsie” sat in the witness chair, nodding 
and yawning. 

All was quite mysterious to “Tootsie.” Law- 
yers would approach and examine its coat of 
hair, canine experts would stare for a long time 
real seriously, straight at it. 

“Tootsie” had two claimants. Miss Maud 
Morton was alleged to have wrongful posses- 
sion. Clinton Hanson claimed ownership. 

The court puzzled through the trial and then 
like a flash: 

“How long have you had your dog?’—to 
Hanson. 

“Two years.” 

“How old is the dog according to his teeth?” 
the court asked one of the dog fanciers who 
was a witness. 

“Teeth shows one year,” replied the fancier. 

“Take the dog, Miss Morton,” said the judge. 
—St. Louis Star. 


Secretary Carter Glass was discussing a cer- 
tain stockholders’ meeting out of which a wail 
arose from the minority stockholders. “The 
minority stockholders,” he said, “can always 
get justice—if they are able to fight for it, but 
all too often they are like the small boy in 
the restaurant. 

“This lad had saved up enough change to 
gratify the longing of a lifetime and purchase 
an order of roast duck, but when it was set 
before him it was so small that he looked at 
it in disgust and finally summed up enough 
courage to call the waiter. 

“Just as the waiter arrived the boy noticed 
that at the very next table a big fat man was 
being served with roast duck also and that 
he got a huge portion. 

“‘*What do you mean giving me a little dab 
of duck like this and serving a whole bird 
to that fat slob over there?’ he shrilled and 


added, ‘Get the manager.’ 
“The waiter bowed and smiled, ‘The fat slob 


is the manager,’ he explained.” 
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1. Arbitration and Award—Sufliciency of 
Award.—Award was not invalidated by fact 
that one of the arbitrators was not present at 
the time, but spent three hours elsewhere, 
where, upon returning, his colleagues explained 
to him what had been done in his absence, and 
he went over their work and approved it.— 
Tutt v. Smith, Ky., 212 S. W. 920. 


> 

2. Attachment—Appeal Bond.—Where an ac- 
tion of slander was begun, and defendant’s 
property attached, he appeared, and plaintiff se- 
cured general judgment, on which execution 
issued, in the absence of appeal bond, and the 
attached property was sold, plaintiff and his 
surety on the attachment bond were not liable 
thereon,—State ex rel. and to Use of Fenn v. 
Conran, Mo., 212 S. W. 869. 





3. Attorney and Client—Notice to Client.—It 
is an absolute duty of a solicitor to forthwith 
notify his client of a collection made for his 
account, and to make remittances to him, less 
his proper charges, as soon as he reasonably 
can do so after receipt of his client’s money.— 
Hoboken Trust Co. vy. Norton, N, J., 107 Atl. 67. 


4. Bankruptey—Contempt. — A _ bankruptcy 
court cannot prevent a state court from inflict- 
ing contempt punishment upon a bankrupt, re- 
fusing to comply with the state court's order 
regarding alimony.—In re Pyatt, U. S. D. C., 257 
Fed. 362. 

5. Banks and Banking—Usury.—Where a na- 
tional bank made loan with understanding and 
agreement that it should retain 20 per cent of 
the amount loaned as a deposit of the borrower 





in the bank, which should not be subject to his 
check or withdrawn, but should remain on gen- 
eral deposit under control of the bank, and the 
full legal rate of interest was reserved on the 
whole of the amount nominally loaned, the 
transaction was usurious.—Planters’ Nat. Bank 
of Virginia v. Wysong & Miles Co., N. C., 99 S. 
E. 199. 


6. Bastards—Legitimacy.— The presumption 
of legitimacy goes at least to the extent that, 
if by the laws of nature it is possible that the 
husband is the father, legitimacy is conclusively 
presumed, except where husband and wife are 
white and the child a mulatto.—In re Walker's 
Estate, Cal., 181 Pac. 792. 

7. Bills and Notes—lIllegal Consideration.— 
Notes given by a dealer for a popularity contest 
involving deceitful methods are based on a 
vicious consideration, defeating their collection 
in hands of the original holder.—Harrison v. 
Perry, Ky., 212 S. W. 911. 

8. Breach of Marriage Promise — Invalid 
Promise.—The fact that promisor was already 
married at the time of making the promise is 
no defense to an action for breach of marriage 
promise, where the fact of defendant promisor’s 
marriage was unknown to the promisee.—Ash- 
ley v. Dalton, Miss., 81 So. 488. 


9. Brokers—Contract. — An agreement by 
which defendant, a private banking corporation, 
was to use its facilities in selling stock of 
plaintiff manufacturing corporation, for which 
service defendant was to receive a stated com- 
pensation, and plaintiff was to purchase certain 
patent rights and to amend its charter so as to 
increase the capital stock, is sufficiently definite 
and certain in its terms so as to amount to a 
legally binding contract.—Middendorf, Williams 
& Co. v. Alexander Milburn Co., Md., 107 Atl. 7. 


10. Carriers of Geoods—tInitial Carrier. — 
Where a shipment of live stock is interstate, 
the terms of the original bills of lading issued 
by the initial carrier cover the entire trans- 
portation and the liability of the initial carrier, 
notwithstanding that new bills of lading are 
issued by the connecting carrier.—Rio Grande, 
EK. P. & S. F. R. Co. v. Kraft & Madero, Tex., 
212 S. W. 981. 


ll. Chattel Mortgages—Replevin.—The rule 
that the mortgagee is not entitled to possession 
of the mortgaged property and cannot there- 
fore recover it in a replevin action applies only 
to the mortgagee whose rights are secured by 
a conventional chattel mortgage, and not to a 
mortgage which contemplates the actual trans- 
fer of possession from the mortgagor to the 
mortgagee, and transfer of possession has actu- 
ally been made to be held as security.—Burke 
v. Wilson, Wash., 181 Pac, 904. 


12. Commeree—tIncidental Effect.—In absence 
of federal regulations state’s supervision of 
matters incidentally affecting interstate or for- 
eign commerce is permissible, and the state 
authority is dominant.—State v. Atlantic Coast 
Line R. Co., Fla., 81 So. 498. 


13.——Employment.—The test of employment 
in interstate commerce is whether the employe, 
when injured, was engaged in interstate trans- 
portation, or in work so closely related to it 
as to be practically a part thereof; there being 
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in such cases a distinction between a mere ex- 
pectation that particular work done will be 
followed by other work of a different character, 
and the doing of the act to expressly further 
interstate commerce.—Murray v. Pittsburgh, 
c., C. & St. L. R. Co., Pa., 107 Atl. 21. 

14. Conspiracy—Overt Acts.—Though the al- 
legations of overt acts may not be used to en- 
large the scope of a conspiracy, they may be 
regarded as meeting objections to the general- 
ity of the charge in the indictment, and as giv- 
ing specifications of the completed acts done 
pursuant to the conspiracy.—United States v. 
Downey, U. S. D. C., 257 Fed. 364. 


15. Constitutional Law—Police Power.—aAll 
property in a state being held on the implied 
condition that the owner wiil so use it as not to 
interfere with the rights of others is subject 
to such police power regulations as the legis- 
lature may impose upon it for protection of the 
safety, health, morals, good order and general 
welfare of the public.—Schiller Piano Co. v. 
Illinois Northern Utilities Co., Ill., 123 N. E. 631. 


16. Legislative Power.—The legislature 
may do whatever it is not forbidden to do by 
federal or state constitution—Luzerne County 
v. Morgan, Pa., 107 Atl. 17. 


17. Contracts — Consideration. — The ele- 
ments of a loan or forbearance of money, either 
express or implied, upon an understanding that 
principal shall be or may be returned, and that 
an illegal profit shall be paid or agreed to be 
paid, must be establish the validity of their 
own title before the title of the defendants 
comes into question.—Roberts v. Lewis, N. C., 
81 So. 481. 


18. Joint Promise.—That the consideration 
of defendant’s promise to plaintiffs moved from 
them, not jointly, but severally, is enough to 
make the promise prima facie several.—Ander- 
son v. Nichols, Vt., 107 Atl. 116. 

19. Public Policy—Where money is bor- 
rowed with intent on the part of the borrower 
to use it for an unlawful purpose, mere knowl- 
edge of the lender of such purpose will not bar 
his recovery of his loan; but, if the lender 
actively aids the borrower in carrying out the 
unlawful purpose, the transaction is illegal, and 
the lender cannot recover.—Johnstown Land 
Co. v. Brainerd Brewing Co., Minn., 172 N. W. 
211. 


20. Courts—Jurisdiction.—The right to object 
“to the want of jurisdiction over the subject- 
matter of a suit cannot be lost by acquiescence 
or neglect.—Handelman y. Harris, N. J., 107 
Atl. 34. 

21. Criminal Law—Accessory. — In misde- 
meanor cases there are no accessories, but all 
participants are guilty as principals.—Parker 
v. State, Ga., 99 S. E. 220. 


22. Estoppel—A defendant cannot submit 
to be tried without objection before a jury 
whose impartiality is not challenged, and take 
the chances of being acquitted, and afterwards 
be heard to complain of the method by which 
the jury was selected;the verdict having gone 
against him.—State vy. Tietjen, N. J., 107 Atl. 43. 

23. Intent.—In the case of an act malum 
prohibitum, intent forms no part of the offense, 
as imnocence cannot be asserted of an action 





which violates existing law.—Townsend v. Com- 
mercial Travelers’ Mut. Acc. Ass’n of America, 
N. Y., 177 N. Y. S. 68. 

24.——Voluntary Intoxication.—Voluntary in- 
toxication does not excuse the commission of 
any offense.—State v. Vanasse, R, I., 107 Atl. 85. 

25. Death—Circumstantial Evidence. — Cir- 
cumstantial evidence may be sufficient to take 
question of contributory negligence of plaintiff's 
intestate to the jury.—Cummings v. Town of 


. Cambridge, Vt., 107 Atl. 114. 


26. Deeds—Capacity to Contract. — Mere 
peculiarities or eccentricities of the grantor do 
not make a deed invalid if he had sufficient 
capacity to understand the nature and effect of 
the transaction; the legal test of capacity being 
the power of the grantor to understand the mat- 
ter in hand and the effect of the transaction.— 
Messer v. Helfer, Mo., 212 S. W. 896. 


27. Repugnancy.—Where there is a clear 
repugnancy between granting clause and 
habendum or proviso in a deed, the attempted 
limitation on the grant is void, but where re- 
pugnancy is not clear, grantor’s intent will be 
ascertained by giving effect to all parts of deed. 
—Weinbeck v. Dahms, Md., 107 Atl. 12. 


28. Divorece—Partial Divorce—A wife, given 
a decree a mensa et thoro, is free to have a sep- 
arate domicile from him, and her domicile does 
not follow his when he moves.—Dixon y. Dixon, 
KM. Zu BT XJ. & VE, 


29. Estoppel—Quasi Estoppel.—Quasi estop- 
pel includes the doctrine of election, and is the 
principle which precludes a party from assert- 
ing, to another’s disadvantage, a right incon- 
sistent with a position previously taken by him. 
—Philadelphia County v. Sheehan, Pa., 107 Atl. 
14, 


30. Fraud—Opinion.—Statements as to the 
solvency or financial responsibility of a third 
person are statements of fact and not the mere 
expression of an opinion and may be the basis 
of an action for fraud.—Dilenbeck v. Davis, 
Iowa, 172 N. W. 184. 


31. Frauds, Statute of—Memorandum, — Ac- 
ceptance by defendant of checks with memor- 
anda indorsed thereon to the effect that checks 
were from plaintiff company on account of first 
installment of bonus on lease that S had con- 
tracted for and indorsements of defendant “in 
full settlement of within account,” the checks 
being approved by S as president and counter- 
signed by secretary, did not constitute a mem- 
orandum within the statute of frauds sufficient 
to evidence a contract to execute a lease to 
plaintiff company.—Hibernian Petroleum Co. v. 
Davies, Cal., 181 Pac. 836. 


32. Memorandum.—Under the Statute of 
Frauds, § 6, a memorandum which sets out who 
are the seller and the buyer of land, their re- 
spective intention to sell or purchase, with such 
description as may be applied to a particular 
property, and terms of payment, signed by the 
party to be charged or his agent, is sufficient.— 
Sholovitz v. Noorigian, R. I., 107 Atl. 94. 


33. Fraudulent Conveyances — Badge of 


Fraud.—Proof of inadequacy of price will not 
alone establish a fraudulent intent on the part 
of the grantor, participated in by the grantee, 
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which will allow creditors of the grantor to at- 
tack the conveyance as fraudulent, unless the 
inadequacy is so glaring as to stamp the trans- 
action with fraud.—Denehey y. Stewart, Cal., 
181 Pac. 839. 

34. Bulk Sales Act.—The rule that a cred- 
itor cannot attack a sale made in violation of the 
Bulk Sales Act, until his debt has been fas- 
tened on the property, does not require the 
securing of a judgment against the seller.— 
Jaburg v. Kirschenbaum, N. J., 107 Atl. 60. 

35.——Bulk Sales Act.—Under Rev. St. 1911, 
art. 3971, relating to sales in bulk, a dealer in 
monuments, having on hand marble, granite, 
ete., was a “merchant” or “trader’’ within the 
act, though at time he sold his entire stock of 
goods without complying with act he was not 
engaged in that business, but was engaged in 
other lines of employment.—Teich v. McAuley, 
Tex., 212 S. W. 979. 


36. Consideration.—A gift of an automobile 
to the donor’s intended wife, in lieu of an en- 
gagement present, was founded upon a sufficient 
consideration.—Foley v. Ronalds, N. Y., 177 N. 


Y. 8S. 55. 

37. Equity.—Equity will not aid one who 
seeks cancellation of a deed to his son on the 
ground that it was made in lieu of a will, where 
the evidence shows that it was made and re- 
corded at his request to defeat the claims of a 
creditor, and no fraud on the son’s part was 
shown.—O’Brien v. O’Brien, N. Y., 177 N. Y. S. 25. 

38. Garnishment—Stakeholder. — An alleged 
trustee is merely a stakeholder, and has no 
further interest in the proceeding when once 
plaintiff and all claimants of the property trus- 
teed are before the court, except to see that he 
is put in no worse position by reason of the 
trustee proceeding than he would have been if 
it had not been instituted.—Eastern Fur & Skin 
Co. v. Sternfeld, Mass., 123 N. E. 668. 


39. Gifts—Completed Gift—Where a mort- 
gagee intended to absolve the mortgagors from 
future payments and to make a gift to them of 
the note and mortgage, but this intent was 
never carried out, and the note remained in the 
possession of the mortgagee’s agent, there was 
no completed gift, and the mortgage is enforce- 
able against the mortgagors, who cannot suc- 
cessfully ask for - . Y edie v. 
Leveroni, Mass., 123 N. E. 672. 

40. Husband and 4 ae of Affec- 
tions —A wife cannot recover against parents 
of her husband for alienation of affections, un- 
less she shows that they designed and intended 
to effect an alienation and that what they did 
in furtherance of this design accomplished the 
alienation.—Stilwell v. Stilwell, Iowa, 172 N. 











41. Secret Understanding.—Where a con- 
tract to convey realty was signed by the wife 
alone and the husband, who was present, taking 
part in the negotiations, orally agreed to the 
sale, in reliance upon whose conduct and prom- 
ise the purchasers made the contract and ten- 
dered the interest to be paid, the husband can- 
not escape specific performance or quieting of 
title against him, because of secret intentions 
not to sign the contract, not communicated 
until after its making.—Haugh v. Lanz, Iowa, 
172 N. W. 199. 

42. .Insurance—Accident. — To constitute a 
change of occupation from that specified in a 
life or accident policy, it must be abandoned 
and some other os. adopted.—Iowa y. Les- 
ter, U. 8S. C. C. A., 257 Fed. 225. 

43. Public Policy.—An insurance company 
cannot enforce a provision of its policy and by- 
laws prohibiting the maintenance of suits on its 








policies elsewhere than in the county of its dom- 
icile; such contract stipulation being contrary 
to public policy.—International Travelers’ Ass’n 
v. Powell, Tex., 212 S. W. 931 


44, Rule of Construction—Rule of con- 
struction that doubt should be absolved against 
insurer canot be applied to a clause which is 





reasonably clear.—Interstate Business Men’s 
Accident Ass’n y. Lewis, U. S. C. C. A., 257 Fed. 
45. Judgment—Several Liability. — Where 


there is a several liability, the court may ren- 
der a several judgment against any defendant 
without regard to the liability of any other 
defendant.—Bakersfield Improvement Co, v. 
Bakersfield Theater Co., Cal., 181 Pac. 851. 


46. Limitation of Actions—Start of Time.— 
The statute of limitations as to an action upon 
a contract of indemnity against loss does not 
commence running until the person indemnified 
suffers the loss against which the contract pro- 
tects him.—Adler v. Sawyer, Cal., 181 Pac. 817. 


47. Mandamus—Ministerial Duty. — Man- 
damus will issue to compel performance of a 
specific ministerial duty imposed by law when 
no discretion is vested in the officer, and will 
issue when officers vested with discretion will 
not act at all; the function of the writ then 
being merely to set official discretion in motion. 
—Dula v. Board e Be igs School Trustees of 
Lenoir, N. C., 99 S 193. 


48. Master and Servant—Causal Relation.— 
While there must be some causal relation be- 
tween the employment and the injury for which 
compensation is sought, it is not necessary that 
the injury be one which ought to have been 
foreseen or expected.—Baum v. Industrial Com- 
mission, Ill., 123 N. E. 625. 


49. Employment.—If a contract is one of 
general employment, or to do a particular kind 
of work, or is one of permanent employment, 
and which the parties could not have intended 
to run beyond the life of the contracting party, 
or the time when he ceased to properly perform 
the work, or other contingency possible, it is 
not void for uncertainty of time—Rua v. Bow- 
yer Smokeless Coal Co., W. Va., 99 S. E. 213. 


50. Safe Place to Work.—A rule of a min- 
ing company requiring operators of cutting ma- 
chines to sound the roof of their working place 
before beginning work, and to prop it if evi- 
dence of weakness is found, may be waived by 
the company by employing a separate force to 
prepare safe places for the machines to work. 
—Consolidation Coal Co. v. Marcum, U. S. C. GC 
A., 257 Fed. 287. 


51. Vicious Animal.—Generally one em- 
ployed to care for a vicious and dangerous ani- 
mal, which he knows to be such, cannot recover 
for an injury, though the animal be of a species 
that is domestic and ordinarily docile-—Walters 
v. Sievers, Wash., 181 Pac. 853. 


52. Warning.—Where plaintiff was at work 
under a car, which had been raised from its 
trucks and blocked up, his employer owed him 
a positive duty to warn him before the car was 
moved, which could not be delegated to another 
employe, so as to relieve itself from liability 
for its negligence resulting in plaintiff’s injury. 
—American Car & Foundry Co. v. Rocha, U. S. 
C. C. A., 257 Fed. 297. 


53. Names—Identity.—There is a presump- 
tion of law that identity of name is evidence 
of identity of person.—Produce Exch. Bank v. 
North Kansas City Development Co., Mo., 212 S. 
W. 898 

54. Navigable Waters—Riparian Rights. — 
Conveyance of uplands presumptively carries 
with it the riparian rights, including those of 
reclamation and wharfing, but such presump- 
tion is rebuttable, and effect will be given to 
grantor’s intent to confine grant to upland or 
reserve a portion of the riparian 2 —Barri 
v. Schwarz Bros. Co., Conn., 107 Atl. 3. 

55. Negligence—Comparative Negligence. _ 
The doctrine of contributory or comparative 
negligence does not apply where plaintiff’s own 

















| negligence was the sole cause of the injury, 
or where by the exercise of ordinary care he 
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could have avoided the consequences to himself 
caused by defendant’s negligence.—Hicks  v. 
Southern Ry. Ca., Ga., 99 S. E. 218. 


56.——Standard of Conduct.—Every person 
for whose protection a statute sets up a par- 
ticular standard of conduct is entitled to com- 
pensation for damages suffered through viola- 
tion of that statute.—Ross y. Schooley, U. S. C. 
C. A., 257 Fed. 290. 


57. Partnership—Dissolution.—While there is 
an exception to the rule that one partner can- 
not sue another before partnership dissolution, 
under which a partner may sue another for ad- 
vancements which he has made to the other, 
such exception does not include advancements 
constituting a loan from a partner to the part- 
nership, which cannot be collected until after 
accounting has been had, primary creditors pro- 
tected, and the partnership dissolved.—Miller 
v. Kemper, Wash., 181 Pac. 859. 

58.——General Manager.—A general manager 
of a partnership is without authority to execute 
a mortgage on the property of his principal to 
secure a debt of a third person, where the prin- 
cipal is not liable for such debt, nor can he 
authorize another to so do.—Rowe v. Guderian, 
Tex., 212 S. W. 960. 


59. Patents—Conception Not Patent. — The 
mere conception of an invention and the draw- 
ing of plans and sketches thereof does not con- 
stitute one an inventor for the purpose of an- 
ticipating a later patent to another.—Minneap- 
olis, St. P. & S. S. M. Ry. Co. v. Barnett & Record 
Co., U. S. C. C. A., 257 Fed. 302. 


60. Payment—Mistake of Law.—Money paid 
under a mistake of law or fact may be recov- 
ered if the money was not due and payable, and 
in good conscience ought to be returned.— 
Greene v. E. H. Taylor, Jr., & Sons, Ky., 212 S. 
W. 925. 

61. Principal and Agent—Declaration of 
Agent.—Agency cannot be proven by the 
declaration of the agent.—Lavelleur v. Nugent, 
Iowa, 172 N. W. 197. 

62. Prineipal and Surety—Contribution Be- 
tween Sureties—The right to contribution 
among cosureties is based, not on the contract 
of suretyship, but on an equity arising out of 
the relation of cosureties—Wetmore & Morse 
Granite Co. v. Ryle, Vt., 107 Atl. 109. 

63. Extending Liability.—The liability of 
sureties cannot be extended beyond a fair im- 
port of the express undertaking in the bond, 
unless the bond be given in pursuance of a gov- 
ernmental order or for a public purpose, in 
which case the law becomes a part of the bond. 
—Milliron v. Dittman, Cal., 181 Pac. 779 

64. Publie Service Commissions—Discrimina- 
tion.—Services rendered or materials furnished 
to a public service corporation subject to Pub- 
lic Service Commission Act must be compen- 
sated for by payment in money, and not by a 
pass, and a contract for a pass, though valid 
when made, becomes illegal and unenforceable 
under its provisions.—Shrader v. Steubenville, 
East Liverpool & Beaver Valley Traction Co., 
W. Va., 99 S. E. 207. 

65. Sales—Option.—A purchaser of goods 
with right of inspection held to have a reason- 
able time after their receipt within which to 
inspect and exercise his option to reject the 
gzoods.—Sponge Divers’ Ass’n y. Smith, Kline & 
French Co., U. S. D. C., 257 Fed. 328. 

66. Damages.—Ordinarily, the difference 
between the contract price and the value of ‘he 
goods at the date fixed for delivery is the meas- 
ure of damages.—T. J. Parker, Inc., v. Anthony- 
Hammond Chemical Works, N. J., 107 Atl. 44. 

67. Tender.—Where seller informed buyer 
that the warehouse at which wheat was to be 
delivered was unable to receive same and that 
he was ready to make delivery, and he waited 
a reasonable time thereafter for buyer to fur- 
nish a place of delivery without additional labor 
or expense, there was a sufficient tender if ten- 
der was required.—Farmers’ Grain & Supply 
Co. v. Lemley, Wash., 181 Pac. 858. 

68. Passing of Title.—The intent of the 
parties to a contract for the sale of a stock of 
goods in bulk as to the time title shall pee 
must control.—Groves v. Warren, N. Y., 123 N. 
E. 659, 226 N. Y. 459. 
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69. Passing of Title—Where goods were 
to be manufactured, the title did not vest until 
delivery, and in the absence of acceptance no 
title passed to defendant buyer.—Prager vy. J. 
S. Scheff & Co., N. Y., 177 N. Y. S. 28. 


70. Street Railroads—Warning Signals. — A 


street railroad is under duty to sound a gong 
in operating its car at any point where from the 
existing conditions it is apparent that liability 
of injury to the public at the time and place 
will be materially lessened by so doing.—Davis 
| ace Light & Traction Co., Miss., 81 So. 


71. Taxation—Clerical Error.—The _ clerical 
omission of a word from a tax sale certificate 
will not render such certificate void, when by 
an examination of other records required to be 
kept the omission is apparent, and when it has 
not harmed any person.—Amos y. Jacksonville 
Realty & Mortgage Co., Fla., 81 So. i.24. 


72. Double Taxation.—A court would not 
be justified in construing a statute so as to 
impose double taxation, unless the terms of the 
statutes require it—Greene y. E. H. Taylor, Jr., 
& Sons, Ky., 212 S. W. 926. 


73. Tax Deed.—Valid tax deed covering 
certain town lots extinguished the lien of a 
prior trust deed thereon.—Sherman y. Greeley 
Building & Loan Ass’n, Colo., 181 Pac. 975. 


74.——Undervaluation.—Where there is an in- 
tentional, arbitrary and systematic undervalu- 
ation by tax officials of some of taxable prop- 
erty in the same class with other property, the 
constitutional rights of one whose property is 
so intentionally and arbitrarily overvalued is 
contravened.—Camp Phosphate Co. v. llen, 
Fla., 81 So. 503. 


75. Trusts—Expenses of Litigation.—Trus- 
tees should be allowed to pay out of trust fund 
expenses of litigation concerning such fund in 
event the litigation is forced on them; hence 
trustees of fund, deposited by vendor of large 
parcel of land to hold as a bonus to first rail- 
road coming through, are entitled to pay attor- 
ney’s fees out of trust fund, where it was sought 
by the executor of the vendor to recover the 
fund.——West Texas Bank & Trust Co. v. Mat- 
lock, Tex., 212 S. W. 937. 


76. Usury—Estoppel.—In an action to recov- 
er usurious interest paid, that plaintiff had 
deeded to defendant outright property mort- 
gaged to secure the loan did not estop him from 
recovering the usurious payments; the trans- 
action being unlawful.—Hopgood vv. Miller, 
Wash., 181 Pac. 919. 

Tt Forbearance. — There are, generally 
speaking, four elements of usury: A loan or for- 
bearance of money, either express or implied; 
an understanding that principal shall be or may 
be returned; that for such loan or forbearance 
a greater profit than is authorized by law shall 
be paid or agreed to be paid; and that the con- 
tract be entered into with an intention to violate 
the law.—Planters’ Nat. Bank of Virginia v: 
Wysong & Miles Co., N. C., 99 S. E. 199. 


78. Vendor and Purchaser—Mutual Mistake. 
—A purchaser of land may have his purchase 
set aside, where it appears that owing to a 
mutual mistake a materially less acreage was 
conveyed than was intended.—Mosher y. Lack, 
Cal., 181 Pac. 813. 

79. Wills—Signing.—It is permissible for a 
testator enfeebled in body to engage another 
to assist him in signing his name by guiding 
and steadyinz his hand, and such assistance 
will not invalidate the will.—McClure v. Redman, 
Pa., 107 Atl. 25. 

80. Unborn Child.—An infant child of tes- 
tator, not born when the will was probated, is 
not bound by the probate, and the petition of 
her general guardian to vacate decree should 
be granted.—In re Weed's Estate, N. Y., 177 N. 


81. Undue Influence.—The mere fact that 
there was a relation of peculiar confidence, inti- 
macy, and affection, purely personal, between 
testator and beneficiary, a stranger treated as 
a sister, who cared for testator in her home and 
made deposits and purchases for him, does not 
place burden of disproving undue influence upon 
beneficiary.—Gager v. Mathewson, Conn., 107 
Atl 1 





